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In re: : Chapter 11
: Case Nos. 00 B 41065 ( SMB)
RANDALL' S | SLAND FAM LY GOLF : t hr ough 00 B 41196 (SMB)

CENTERS, INC., et al.,
(Jointly Adm ni stered)
Debt or s.

OBJECTI ON OF DEBTORS AND DEBTORS- | N-
POSSESSI ON TO MOTI ON OF COMVERCI AL

REFRI GERATI ON, I NC. FOR AN ORDER GRANTI NG
REL|I EF FROM THE AUTQVATI C STAY

TO THE HONORABLE STUART M BERNSTEI N,
UNI TED STATES BANKRUPTCY JUDGE:

The above-capti oned debtors and debtors-in-possession
(collectively, the "Debtors"), for their objection (the
"Objection”) to the Mdtion (the "Mtion") of Commerci al
Refrigeration, Inc. ("Conmercial") requesting an order granting
relief fromthe automatic stay of section 362 of chapter 11 of
title 11 of the United States Code (the "Bankruptcy Code"),

respectfully represent as follows:

| nt r oducti on

1. By its Motion, Commercial is seeking relief from

the automatic stay in order to (i) file a mechanic's |ien agai nst



the | easehold interest of Sports Plus New Rochelle, Inc., one of
t he above-capti oned Debtors ("Sports Plus"), in property |ocated
in New Rochelle, New York (the "Sports Plus Facility"), (ii) to
commence a foreclosure action to foreclose on such mechani cs
lien, and (iii) to "exercise its right of ownership in certain
equi pnent installed by Commercial”. There is no basis, however,
for granting Comercial any relief fromthe stay.

2. First, the statutory tinme for Coomercial to file a
notice of mechanics lien has run. Under the New York Lien Law,
Commerci al had eight nonths fromthe conpletion of its work to
file a notice of nechanics lien. Since Comercial conpleted its
work in January 2000, Conmercial can no longer file its notice of
mechanic lien. Mreover, even if Commercial was tinely seeking
to file its notice of nmechanics lien, there is no basis for
granting Commercial relief fromthe stay to forecl ose on the
lien. As discussed bel ow, Commercial would have a lien for
approxi mately $47,000 on equi pnent that is critical to Sports
Pl us' business and for which the Debtor paid approxi mately
$925, 000.

3. Moreover, the contract purports to grant
Commercial a security interest in the ice arena refrigeration
equi pnent (the "Equipnent") installed by Commercial only until
the purchase price was paid in full. The Debtors have paid the
purchase price in full. The only amounts owi ng are for
addi tional |abor not contenplated by the original contract. As
such, Commrercial has no ownership or security interest in the

Equi prent and there are no grounds for granting relief fromthe
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automatic stay. Additionally, even if Comercial was granted a
security interest in the Equipnent, since Commercial never filed
a financing statenent to perfect its security interest,
Comrercial is sinply an unsecured creditor in these chapter 11
cases. The bottomline, however, is that regardl ess of whether
Comrercial has a valid, perfected security interest, since the
Debtors have significant equity in the Equi pnent and the

Equi pnment is necessary for an effective reorganization, there is
no basis for granting Commercial relief fromthe stay.

Backgr ound

4, On Decenber 17, 1998, Famly CGolf Centers, Inc.,
one of the above-captioned debtors ("Famly Golf"), entered into
a "Sal e of Goods Agreenent” (the "Agreenent”) with Conmercial,
wher eby Comrercial agreed to sell and install an ice arena
refrigeration systemat the Sports Plus Facility for the purchase
price of $874,565 (the "Purchase Price"). The Agreenent provided
that the Purchase Price would be paid as follows: twenty five
percent was payabl e upon signing the Agreenent, fifty percent was
payabl e upon delivery of certain equipnment, fifteen percent was
due upon conm ssioning the systemand ten percent was due wi thin
30 days of commi ssioning the system The Agreenent further
provi ded that until the Purchase Price was paid in full,
Commerci al would have a lien on the Equipnent. Famly Golf has
paid the Purchase Price in full. In addition, upon information
and belief Commercial never filed financing statenent to perfect

its |lien.



5. Fromthe tinme the Agreenent was executed until the
installation of the Equi pnent was conpleted, five work orders
were executed between Famly CGolf and Comrercial. The Wrk
Orders required additional |abor by Comrercial but did not affect
the sale or purchase price of the Equi pnent. Those Wirk Orders
required Famly Golf to pay an additional $97,612.52.

6. The installation of the Equi pnent was conpl eted by
January 2000. As noted above, Famly CGolf paid the Purchase
Price in full and nade several paynents towards the bal ance ow ng
under the Work Orders. As of the Fling Date, Famly Golf has
pai d Conmerci al approxi mately $925, 000, |eaving an unpai d bal ance
of approximately $47,000. Attached as Exhibit A is statenent of
account, dated as of April 26, 2000, which was provided to Famly
ol f by Conmerci al .

7. On or about August 11, 2000, Commercial filed the
Motion seeking relief fromthe automatic stay so as to file a

mechanics lien, foreclose on the lien and renove the Equi pnent.

Ar gunent.
8. The automatic stay is vitally inportant to the
Debtor's efforts to reorganize. "The Purpose of the automatic

stay is to preserve what remains of the Debtor's insolvent estate
and to provide a system c equitable |iquidation procedure for al

creditors . . . ." In re Holtkanp, 669 F.2d 505, 508 (7" Cir.

1982). As the Suprene Court has explained: "The automatic stay
provi sion of the Bankruptcy Code, 8 362(a), has been described as
one of the nost fundanental debtor protections provided by the

bankruptcy laws.” Mdlantic Nat'l Bank v. New Jersey Dep't of
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Envtl. Protection, 474 U. S. 494, 503 (1986) (footnote and

internal citations omtted).

9. Mor eover, under section 362(d)(2) of the
Bankruptcy Code, the Court may only grant a creditor relief from
the stay to act against property of the estate if (i) the Debtor
does not have equity in the property and (ii) the property is not
necessary for an effective reorganization. 11 U S.C. 8§
362(d)(2). Although Commercial clains that the Debtor has no
equity in the Equi pnent and that the Equi pnment is not necessary
for an effective reorgani zation, nothing could be further from
the truth.

10. Wth respect to the Debtor's equity in the
Equi pnrent, as expl ai ned above, the Agreenent purported to grant
Comrercial a lien on the Equi pnment until the Purchase Price was
paid in full. Famly Golf paid the Purchase Price in full, and
only owes approximtely $47,000 under the Work Orders. Moreover,
Comrerci al never perfected its purported security interest.

Thus, even if Commercial has a valid security interest as a
result of the amounts owi ng under the Wirk Orders — which it
does not — Conmercial would only have a lien for the $47, 000
unpai d bal ance. Thus, the Debtors have significant equity in the
Equi pnent .

11. Likewi se, Commercial's assertion that the
Equi prment is not necessary for the Sports Plus’ reorganization is
patently ridiculous. The Sports Plus Facility is an ice skating

rink. The Equi pnent makes the ice for the ice rink; wthout the



Equi pnment, Sports Plus has no ice rink, and without the ice rink,
Sports Plus has no hope to reorgani ze.

12. Lastly, as noted above, with respect to the unpaid
anounts under the Wrk Oders, the statutory tinme for Conmercia
to file a mechanics lien has run. Section 10 of the New York
Li en Law provi des:

Notice of lien may be filed at any tine
during the progress of the work and the
furnishing of the materials, or, within eight
nonths after the conpletion of the contract,
or the final performance of the work, or the
final furnishing of the materials, dating
fromthe last itemof work perforned or
material s furnished.

New York Lien Law 8 10 (enphasis added). Here, since Commercia
conpleted its work in January 2000, nore than ei ght nonths has
el apsed since the work under the Agreenent was conpleted. Thus,
Commercial may no longer file a nmechanics lien, and granting the
requested relief would be pointless.

13. Additionally, even if Comrercial were entitled to
file its mechanics lien, there is no basis for granting
Comrercial relief fromthe autonatic stay to foreclose on the
lien. To date, Famly CGolf has spent approxi mately $925, 000
under the Agreenent and the Wrrk Orders, and the unpaid bal ance
for all of the work perforned by Conmercial is approxi mtely
$47,000. As a result, since the Debtors have significant equity
in the Equi pnent and, as expl ai ned above, the Equi pnent is
necessary for an effective reorgani zation, the grounds for
obtaining relief fromthe automatic stay have not been net. See

11 U.S.C. § 362(d)(2).



Concl usi on

14. Famly CGolf paid the Purchase Price in full, and
only owes Conmercial approxi mately $47,000 for additional work
under the Wirk Orders. The Debtors thus have significant equity
in the Equi pment. Moreover, the Equipnent is critical to Sports
Pl us’ reorgani zation efforts. As such, Commercial has not shown
any basis justifying relief fromthe stay.

For the reasons set forth above, the Debtors request
that the Court deny the relief requested in the Mtion.

Dat ed: New York, New York
Sept enber 5, 2000

FRI ED, FRANK, HARRI S, SHRI VER
& JACOBSON
(A Partnership including
Pr of essi onal Cor porations)
Attorneys for Debtors and
Debt or s-i n- Possessi on
One New York Pl aza
New Yor k, New York 10004
(212) 859-8000

By: s/ Gerald C._Bender

Gerald C. Bender (GB-5849)
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